97 27th Street, Toronto OMB Hearing 14-15 January 2016             B18/15, A170/1 EYK                                               PL150828

The Committee of Adjustment refused a severance to create 2 equal parts from a 50 feet frontage times 106 feet lot and variances which included a doubling of density to 0.70 for both detached 3 storey houses. 

INTENT OF THE OFFICIAL PLAN

A recent report of the Planning Department has recommended substantial change to the relevant section of the Official Plan, Section 4.1.5. The new wording will go forward as the City’s position in the 5 year review of the Official Plan. This has been 18 months in the making with full community participation and much debate.

Essentially the change is to clarify the meaning of the 2006 Official Plan. The policy has been strengthened and refined. Development planners are interpreting the current policies incorrectly for similar projects to 97 27th Street. In 90% of sample cases in Long Branch the OMB followed the testimony of the applicant’s planner despite the Committee of Adjustment refusal, City Planning Department’s recommendation for refusal and strong neighbourhood and Councillor opposition.

The intent of the Official Plan therefore has been reinforced by the recent Official Plan exercise. For some reason the OMB hearing officers, although unqualified in planning, felt they understood the general intent of the Official Plan better than the authors themselves. With the new position of Toronto Planning Department and Council, it is clear that the OMB have been making fundamental errors in interpretation of the Official Plan 

In Official Plan policy 2.1, higher density is not a substantive issue in neighbourhoods since all the density can be accommodated in the Avenues with lots of capacity to spare. In addition huge areas for redevelopment are available downtown, the waterfront and various centres. This is the prime strategy in the Official Plan that is often skipped over by Development Planners. This is the first consideration for planning applications in Neighbourhoods. Since the Official Plan conforms to the Provincial Policies, density is a non issue. Density is generally desirable but not at the expense of negatively impacting neighbourhood character or neighbour’s living conditions.

The Official Plan (3.1.2) also requires the façade to fit harmoniously into the street scene. Garages predominate in the proposal as there are twice as many houses and on street parking reduced; there are large sections of outside stairs on the outside also negating accessibility for wheelchairs. It is much better to use the basement space than the large massing above ground (most of the proposals do not have fully underground basements.) More coverage leads to more wet basements from the underground streams in the area. 

Any person with aesthetic appreciation can tell that the new developments do not respect or reinforce the existing neighbourhood character without going into detailed analysis. A resident with a senior position in the arts community likens the new developments to butchering the neighbourhood. Many opponents use stronger language. 

INTENT OF THE ZONING BYLAW

The density of the zoning in Long Branch is low – 0.35 of floor space in relation to the lot size. Basements are not included. This is partly to preserve the former resort cottage character with bungalows and two storey houses with large trees around them and back yard privacy. The cottage heritage is unique in Toronto neighbourhoods. Listed heritage buildings occurrence is significantly greater than the average for Etobicoke. 

Densities in the region of double the permitted have been approved by the OMB. This not only loses trees legally (with new development having a greater footprint) but has led to the loss of numerous trees illegally. Detached houses on a wide lot have more flexibility to be designed with nature. The 3 storey model does not respect the character in any shape or form. The massing (required by the Official Plan to respect and reinforce nearby properties under 4.1.5c) is tall and narrow with minimal spaces between houses.  Long Branch is a pilot project for an Urban Design study to clarify character issues specifically because this aspect has not been addresses by the OMB.

The zoning bylaw intent is the opposite of what is being approved.

MINOR

The interminable question is “what is minor”. The De Gasperis Divisional Court case determines that it is both impact and size. The North Barrie Plaza case does not contradict that size is important but says it does not have to be spelt out in OMB decisions.

The City of Toronto’s website has 2 references. 1) small changes to building set backs or parking requirements. 2) small changes or exceptions to existing land use or development restrictions. The Province is to revise the definition of minor in amendments to the Planning Act. The application form also contains the question “Why is it not possible to comply?”. Of course it is possible to comply in all cases. This points to the real intent of the Planning Act.

The purpose of the Planning Act was to give a quicker procedure for development applications which were of little importance. The definition of minor has been blown out of the water in the last decade or so by the OMB. No dictionary definition could possibly lead to most of the variances applied to severances as being minor in Long Branch.

The short notification period of 20 days (effectively about 2 weeks) results in neighbours having to defend their turf from major impacts is illustrative of the type of application which should be dealt with by zoning amendment. The strong opposition to some of these developments by themselves prove an application is not minor.

Loss of trees, major sunlight and light loss, overview and overwhelming nature of new development will impinge on existing rights of neighbours, and reduce value of those houses directly impacted permanently. The developer is all take from and no contribution to the neighbourhood thaus supporting detailed discussion. 

Just have a look at the new development at 168 Lake Promenade and its impact on 170 Lake Promenade. Over 1 tree is destroyed per twin house approval on average when lower density and no severance could preserve these trees which are part of the character of the neighbourhood. 

Those affected are expected to understand the legal jargon of notices, visit the Planning Department to look at the plans and form opinions and then prepare for the hearing at a time in which they may be unable to make. Appearing before the COA is stressful and is done in an unfamiliar environment with a great deal at stake. The distress has led to significant negative impacts on Long Branch citizens lives and in some cases their leaving the neighbourhood altogether.

Both the Committee of Adjustment and the Planning Department give generous latitude to those applications being processed in terms of minor. For comprehensive planning the variances tied to severances need a community meeting at the beginning of the process and should be dealt with by zoning amendment.

There are however benefits of going through the Committee of Adjustment process. Conditions can be applied, unlike zoning. This enables development to be substantially in accordance with plans submitted. All new builds should have this condition which should be in the initial Planning report. Thus it is the actual drawings that are approved and not wide variations that can be built without the condition. Also an applicant cannot create an OMB hearing if the processing takes longer than anticipated except through Divisional Court, unlike a zoning application. Deferral or pre application discussions do not have a time hammer over their heads.
The process of minor variance, as it is now, discourages any discussion, mediation or compromise. The applicant knows that with a Bay Street lawyer and Development Planner (who are always heavily in a conflict of interest situation since they are being paid to support a proposal) they have a very good chance of getting approval if density is increased.

There are some good outcomes where discussion at the local level has taken place in Long Branch e.g. north east corner of Muskoka and Long Branch Avenue. Trees were saved and the development fits in with its surroundings by splitting the corner lot widthwise not lengthwise. Another example is the two houses at the south east corner of Muskoka and 33rd Street where the developer’s architect designed houses on the original 2 lots. These are excellent examples of how to reflect character and blend in to the community. Designs for most twins are not done by architects as the Official Plan encourages and sometimes without seeing the neighbourhood. Residents describe these rightly as cookie cutter houses and that they look alien as if dropped in from a Brampton subdivision. 

The other aspect of the minimal analysis is that a number of adjacent 50 feet wide lots have been approved for 4 inappropriate lots when 3 lots on a 100 feet frontage could have produced positive results. 2 and 4 27th Street is an example. 67 and 69 Laburnham Avenue is another case in point. It was known that 67 was a candidate for splitting when 69 was approved. A community meeting could have addressed this issue with favourable outcome. And another 100 feet high healthy tree could have been saved. There is a current situation at 56 and 58 Ash. Any consideration of 58 should include 56.

All indications are that the subject application is not minor.

COMMUNITY PARTICIPATION

We have made some progress with the Planning Department so that comprehensive reports are now done by the Planning Department to the Committee of Adjustment but still no elevations are circulated or front facades in relation to the abutting properties. These are necessary for the general public to envisage the implications. A bird’s eye view like for 11 Lake Promenade would also be helpful.

This is a work in progress and other initiatives are under way to improve the situation and allow both the Official Plan to be implemented and the neighbourhood to be able to shape its future. 

The Planning Department are now recommending deferral of the applications they feel are excessive and would benefit from community discussion. Up to recently Committee of Adjustment (COA) members have not followed the advice of the Planning Department to hold a community meeting. The first one where this looks as though it is going to occur is 58 Ash, although this was a split decision. Whether the 2 COA members opposing this were for approval or refusal is not known. Members of the community have arranged a meeting with COA staff to clarify the situation. Planning Staff and Councillor Staff were going to attend a COA meeting when this practice started.

Very few constructive meetings have taken place on severance/variance issues. The real time to have these discussions is before the drawings are done but during the process is much better than no consultation at all. There needs to be a policy in the Official Plan that the community be involved in a development as early in the process as possible i.e. the concept stage.

One solution that has never been looked at is a detached house with a secondary suite. This would provide affordable accommodation as well as fitting into the neighbourhood. Each twin houses now being erected are well over $1m. It is not known why the OMB persist 90% of the time to overrule the local decision (which they have to have regard for under the Planning Act) as well as the community. The Planning Act ensures participation which means that their views of the development and community must be taken into account. A recent amendment to the Planning Act requires them to look at community participation at the municipal level. It is clear this is not happening. In fact shaping their own neighbourhood is one of the tenets of local democracy. In England this has been formalised by the Conservative Government based on Steve Hilton’s philosophy of being customer oriented rather than top down military style. 

The OMB may be naive especially when it comes to development planners signing to say they will give their honest opinion based on objective analysis. They may lack comprehension of planning in general and lack of comprehension of the policies in particular. They may have inbuilt biases or instructions from authority. There may be a combination of all these. Whatever the case the OMB appeal process is heavily flawed on a widespread basis. The process is heavily tilted for development and against good planning. 

Justice is being denied. No one can afford to challenge these decisions in court. The hope is that either the Province will put this right in their upcoming review of the OMB or that the City of Toronto establish Local Area Boards that are more attuned to local planning and local democracy.

In the meantime items such as the redevelopment of 58 Ash need to be dealt with more thoroughly at the local level. This is beginning but there is a long way to go before the process can be upgraded. A comprehensive neighbourhood plan using a stakeholder approach (at one time in Toronto), would have proactively fended off these issues. Having Long Branch as a pilot for the upcoming Urban Design Guidelines study is a positive step.

CONCLUSION

The twin house issue in Long Branch is complex and the process at particularly the Provincial level unfair. While improvements are being made to the process the real answer is to deal with these applications with major density increases through zoning bylaw amendment. Planning aspects can then be properly analysed with full public participation. As for the OMB the whole process has been corrupted by not following their own mission statement and they should be excluded from any consideration of these types of applications in the future.

David Godley 
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